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Declaration of Covenants, Conditions, and Restrictions
for Vacation Plan Ownership in the
Sands of Kahana Vacation Club

THIS DECLARATION is made on or as of the _15th day of March , 1994, by
Consolidated Maui. Inc., a Hawaii corporation (hercin sometimes refesred 10 as the "Developer”).

Part 1 — Recitals

1.1 Devcloper intends to establish that cerlain plan set forth in section 1.4 on that certain
parcel described as lollows:

All of that certain parcel of land (being portions of the lands descnbed in and
covered by Royal Patent Grant Number 1166 to D. Baldwin, J.F. Pogue and S.E.
Bishop: Royal Patent Number 6231, Land Commission Award Number 3925-I,
Apana 1 to Pala silate, lying and being at Kahamanu, Kasanapali, District of
Lahaina, Island and County of Maui, State of Hawaii; being the Consolidation of
Lot 4-C-1 of the "BECHERT ESTATE SUBDIVISION", containing an area of
6.788 acres, more or loss, and beng more particularly describes as per survey of

George F. Newcomer, Registered Professional Land Surveyor. Certificale Number
2715~F dated Octobher 26, 1979,
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Said parcel of land being more particularly described in Declaration of Horizontal
Property REgime dated October 14, 1980, recorded in the Burcau of Convevances
in Lihor 15060 at page 527, as amoended.

1.2 Developer is the owner of cerlain condominium units by way assignment of
apartment decds and subleases. Said apartment and subleases are hereinafier referred to as Unils,

1.3 Decveloper propeses to convey undivided intercsts in each of the Units, together with
an assignment of a perconlage feasc in the respective unit. Provided that in each Vacation Plan
Convey ance Document (as thal term is defined hercinaficr) relating thereto that the grantee or
grantees shall have certain defined rights to occupy an Assigned Unit (as that term is defincd
hercinafter) of the same Unit Tvpe (as that term is defined hereinafter) as the Unit in which such
undivided interest is conveved and to use the Comimon Elemonts of the Project and the rights and
easements appurtenant to the Assigned Unit during one or more Use Period(s) (ns that term is
defined hereinafter) and rescrving to Developer and its successors and assigns the cxclusive right
to occupy the Units and the non-cxclusive right to use the Common Elements of the Project and
appurtenant rights and easemenls during all other Use Periods. subject to the limitations,
covenants, conditions, and restrictions set forth in this Declaration.

1.4 By this Declaration, Developer intends to establish a common scheme and plan for
the use, enjoyment, repair, maintenance, resteration, and improvement of the Uaits and the
interests therein conveyed ar reserved, and for the pavment of taxcs, asscssments, insurance
premiums. and other expenses pertaining thereto.

NOW THEREFORE, in furtherance of such intent, Developer hersby declares thaot
the Vacation Plan Units (as that term is hercafier defined) arc and shall be held, conveved,
hypothecated, mortgaged, encumbered, icased, renled, used, occupied, and improved subject to
the declarations, limitations, restrictions, covenants, and conditions set forth in this Declaration,
in the by-laws anached to this Declaration as Exhibit A and made a part hereof (the "By-laws"),
as this Declaration and the By-laws may from time to time be further amended, and in such other
rules and regulations as are instituted pursuant to the provisions of this Declaration and the By-
laws, all of which declarations, limitations, restrictions, covenants, and conditions are declared 1o
be i furtherance of a plan established for the purpose of erhancing and perfecting the value,
desirability, and enjoyment of each Vacation Plan Unit and the interest or interests therein to be
conveyed or reserved.  All such limitations, restrictions, covenants, and conditions shal] constitute
covenants running with the Land, to wit. cach Vacation Plan Unit and each Vacation Plan (as that
term is hereafter defined) are cquitable servitudes and liens, and shall be binding on and for the
bencfit of Declarant and each such intcrest conveyed and upon all partics having or acquiring any
rirht. title. interest, or estate in 1 Vacation Plan Unit, including without limitation the heirs,
executors, administrators, and assigns of any such parties and all subsequent owners and lcssees
of all ar any part of a Vacation Plan Unit.

Pan 2 — Definitions

In addition 10 other definitions provided for in this Declaration, as used in this
Declaration the following terms shall have the following meanings:
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2.1 "Agsigned Unit" meane any Vacation Plan Unit, the vecupancy of which has been
assigned to a Designated Owaner in accordance with the provisions of Part 1 of this Declaration.

2.2 "Check-in Time" and "Check-out Time” means the times designated as such in the
then current Club Rules.

2.3 "Club” means the Sands of Kahana Vacation Club, a Hawaii nonprofit corporation,
whose members consist of Vacation Plan Owners.

2.4 “"Club Calendar Year” means each onc (1) ycar pericd commpencing on the first (1st)
day of January of each calendar year and ending on December 31 of the calendar year: provided,
however, that the first Club Calendar Year chail be the partial one (1) year poriod beginning on
the date this Declaration is recorded in the Burcau of Conveyances, State of Hawaii (hereinafter
referred to as "Burcau”) and ending on December 31, 1994, provided, further, that the Club year
shall be subjecrt to change by amendment 10 the Club By-laws.

2.5  “Club Rules" meang the rules and regulations adopted and promulgated from time
to time by the Club pursuant to Paragraph 5.2(d) of this Declaration relating to the posscssion,
use, and enjovment of the Vncation Plan Units.

2.6 “"Common Elemenis” means those elements designated in the Master Declaration as
Common Elements and Limited Comumon Elements.

2.7 "Common Furnishings” mcans all Farniture, furnishings, apphances, and all other
personal property located in Vacation Plan Units or clsewhere upen the Project and from time to
time owned, leased, or held for use by the Club.

28 "Declarant” means Neveloper or any sucecssor-in-intercst by express convevance of
the rights of Declarant under this Declaration by an instrument executed by Developer and (i)
filed in the Bureau or (ii) filed with the Secretarv of the Clab,

2.9  "Declarant Excluded"” when added at the end of any of the terms defined in Saection
2.15 thyough 2.17 inclusive means that the Vacation Plans of Declarant and any vote of Declarant
shall be excluded in making the subject determination,

2.10 "Declaration™ mens this instrumecnt, 25 this instrument may be amended from time
to time in thc manner herein provided.

2.11 "Designated Owner” means a Vacation Plan Owner who has ackicved the statys of
a Designated Owner pursuant to the provisions of Section 3.2 below.,

2.12 “Holiday Uwner" means a Vacation Plan ©Owner of a Holiday Vacation Plan.

2.13 "Holiday Season” means the annual two (2) week period that includes both Decerber
25th and January 1st, and which commences on the Saturday preceding (but not on) December
25th. The Club Rules may designate o difforent day ufl the weok than Saturday for
commcncement in which case the Holiday Season would commencc on that day and include the
preceding two holidays.
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214 "Holiday Vacation Plan" means two (2} Vacation Plans entitiing the Vacation Plan
Owner thereof {n Holiday Owner) the right to use and occupy a Vacation Plan Unit of the
Owner'’s Unit Type during the Holiday Scason, as provided in Scction 3.3 of this Declaration.

215 "Majority of Voling Owners" means Vacation Plan Owners who concur in a given
detcimination (by vuole, wrilien conscnt, request, approval, disapproval, or othcrvisc) owning in
excess of fifty percent (50%) of all Vacalion Plans whose Vacation Plan Owners participate in
making such determination.

216 “"Maioritv of Owners/Unit” mcans a Vacation Plan Owner of Vacation Plan Owners
owning in the aggregaie more than fifty percent (50%) of the Vacation Plans in a Vacation Plan
Unit.

2.17 "Majonty of Votiag Owners/Unit” mecans Vacation Plan Owners in one (1) Vacation
Plan Unit who concur in a given determination (by vote, written consent, request, approval,
disapproval, or othcrwise) and who own in excess of fifty percent (50%) of the Vacation Plans
in said Vacation Plan Unit whose Vacation Plan Ohwners participate in making such detcrmination,

2 tR "Managing Ageni” means that agent engaged by Declarant pursuant to the provisions
of Seclion 5.3 of this Declaration or by the Board pursuent to an din the manner provided in
Section 3.3 of this Declaration.

219 "Master Association" means the Association of Apartment Owners of the Sands of
Kahanas, created by the Master Declaration.

220 "Mcmber” means a member of the Club. Each Vacation Plan Owner is a Member.
221 "Martgage" means a marigage ar deed of trust

222 “"Mortgagee” means the beneficiary of a deed of trust or the holder of a mortgage
encumbering any Vacation Plan.

223 "Onginal Conveyance Document” means each Vacation Plan Conveyance Document
from Declarant which first conveys a Vacation Plan, excluding any assignment of any apartment
ground lease or other convevance which coveys the entire interest in a Unit.

324 "Owner's Contract Date” means, with respect o cach Vacation Plan Chuvner, the dats
the Purchase Agreement excculed by such Vacation Plan Owner is aceepted by Declarant, as
Seller under the Purchase Agreement, as inserted in the space therefor in the Purchase Agreement.

225 "Owaer's Unit Type" means the Unit Type designated in the Original Conveyance
Document naming such Vacation Plan Owner, or his predecessor in interest, as the named granice.

226 "Owner's Use Year” mcans, wilh respect to each Vacation Plan Owner who is not
a Holiday Owner, the one (1) yvear period beginning each year on the first day of the calendar
month fellowing the calendar menth in which suoh Vacation Plan Owner shall become a
Designaled Qwner — for example, if the Vacation Plan Owner becomes a Designated Owner in
the month of March, the applicable Owner's Use Yoar would start each yecar on the first day of
Apri) and end on the last dey of the following March; provided, however. that there shall be no
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Owner's Use Year slasting n the first doy of January and ending on the last doy of December, and
if a Vacation Plan Owner shall become a Designated Owner in the month of December, then the
Owner's Use Yoar for such Vaeation Plan Owner chall be the one (1) vear period beginning each
year on the first day of February and ending on the last day of the following January. Each
Holiday Owner shall have an Owner's Use Year starting on the first day of each July and ending
on the following June 3Cth.

2.27 "Purchase Agreement” means an agreemeont betwoen Declurant, as Seller, and the
person(s) or entity named thercin as "Purchaser" ("Purchaser" herein) pursuant to which Declarant
agrees 1o sell and Purchaser agrees to purchase a Vacation Plan.

2.28 “"Rogular Scason"” meoans all 530 weeks of each year excluding the two week Holiday
Seascon.

2.29 “Staning Date”" means the date of recordation of the first Original Conveyance
Document to be recorded.

2.30 "Units means any apartments in the condominium preject now or hereafter submittcd
to this Declaration. Unit refers to an apartment and the undivided interest in the common
elements (except the land) in fee simple and an undivided leaschold interest in the land. The
following apartment orc hercby committed to this Declaratian:

112, 125, 126, 127, 128, 133, 134, 135, 136, 142, 143, 144, 145, 146, 154, 161,
172, 182, 216, 223, 226, 227, 233. 237, 242, 252, 316, 323, 333, 341, 351, 361,
415, 417, 422, 423, 425, 426, 427, 428, 434, 435, 443, 444, 445, 446, 451, 452,
453, 454, 455, 464, 473.

Additional apartments may be anncxed to this Declaration as provided in part 8 of the
Declaration.

231 “Unit Type" mcans any one (1} of the following three (3) clacses of Units, being
a IRIS. 2 ORCHID or a PLUMERIA, which have the following meanings:

¢a) "“IRIS" means all one bedrcom units as defined under the Declaration of
Horizontal Property Regimc.

(b} "ORCHID" means all two bedroom units as defined under the Dectaration of
Haorizontal Property Regime.

(€} "PLUMERIA® mcwis uli three bedroom units as dofinad under the Declaration
of Honzontal Property Regime.

242 "Use Period" means the lime period or periods during which a Vacation Plan Owner
has roserved the use of a Vacation Plan Unit in accordance with the reservation proccdures set
forth in this Declaration and the Club Rules.

233 "Use Week” means a one (1)} week (i.c., seven (7) day) period commencing on
Check-in Time on a Saturday and ending an Check-out Time on the following Saturday; provided,
however, that the Club Rules may from time 1o time designate » different day of the week for the
commencement and ending of the Use Week.
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2.34 "Vacation Plan" means a2 1/52nd undivided foe intercst in a unit, an assignment of
a percentoge leasehold interest in the Land and an undivided percentage interest in the Common
Elements, together with the right to use and ocoupy & Vacation Plan Unit of the Owner's Unit
Type in the Season (either Holiday Seaton or Regular Secason) purchased and the Common
Fumnishings containcd therein and to use and occupy the Common Elements as provided in this
Declaration. "Every Othcr Year Vacation Plan” also known as a one half vacalion plan, mcans
a 1/104th undivided fee interest in a unit, an agsignment of a percentage leaschold interest in the
land and an undivided perceatage in the Common Elements, together with the right to use and
occupy a Vacation Plan Unit of the Onwer's Unit type purchased and the Common Fumishings
contained therein and to use and oceupy a unit for the number of weeks purchased every other
vear. For cach one weck "odd” year, a purchaser is entitled to usc onc week cach vear ending
in “1", "3"_ US" "7 »0" for each one week "even" year a purchaser is entitled to usc on week
each vear ending in "0 "2" 4" "aU TRV

2.35 "Vacation Plan Conveyance Document” means that certain recordable instrument by
which Declarant conveys onc or more Vacation Plans to a Vacation Plan Cwner.

2.36 "Vacation Plan Owner" means and includes (i) the granice or grantces named in cach
Onginal Convevance Document of a Vacetion Plan and the successive owners of each Vacation
Plan so conveyed by Declarant; provided, however, that if any such grantee or owner ("Vendor”)
shall cnier into an agreemcent of sale respecting such Vacation Plan pursuant to which the right
of possossion is granted to the vendee thereof (*Vendee"), subject to the provision of Section 10.4
below, such Vendor shall cease to be a Vacation Plan Owner unless and until such Vendee's
intcrest is cancelled and such Vendee shall be the Vacation Plan Owner of such Vacation Plan
for all purposes of this Declaration, and {ii) Declarant with respect to any Vacation Plan in a
Vacation Plan Unit not so convcyed.

2.37 “Vacation Plan Unit Type Percentage” means 1/52nd of the common interest of the
apartment as established in the Declaration of Honizontal Property Regime.

2 AR '"“Wacation Plan Unit" meang cach LInit in which a Vacation Plan has been conveyed
by an Original Conveyance Document. A Unit, even though listed in Section 2.30 of this
Declaration or subsequently annexed to this Decluration, shall not be a Vacation Plan Unit, for
any purpose under this Declaration, and shall not be subject to the conditions, covenants,
restriction, agreements, equitable servitudes, liens, and common scheme and plan provided for in
this Declaration, unless and until it becomes a Vocation Plan Unit by reason of the convevance
of a Vacation Plan therein pursuant to an Oniginal Conveyance Document.
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Part 3 — Rescrvation Righty, Use Rights, snd Use Restrictions

3,1 WUse Egsements. In order to permit the use and occupancy of Vacalion Plan Units
in occordance with the provision of this Declaralion and the Club Rules, cach Original
Conveyance Document, by incorperation of this Declaration, shall include a rescrvation of the
following casements:

(a) For the benefit of each Vacation Plan Ownecr who is a Designated Owner and
whose Owner's Unit Type is the same Unit Type as that conveyed by the Original Conveyance
Document, as easement for usc and occupancy of the Vacation Plan Unit described in the Original
Conveyance Document contained thersin for a Uae Period ohisined pursuant to the provisions of
Section 3.2 or 3.3 below, subject to all other provisions of this Declaraticn and to the Club Rules.

(b) For the benefit of each Vacation Plan Owner, as casement for the use and
occupancy of the Vacation Plan Unil described in the Original Conveyance Document for o Use
Period obfaincd pursuant to the provision of Section 3.9 below (Additional Uss), subjest to all
olher provisions of this Dcctaration and to the Club Rules.

(c} For the benefit of Declarant the right to rent Vacation Plan Units provided for
in Sectivn 3.10 below.

3.2 Reservation and Use Rights of Degign gled Owners ather than Holiday Qwners. Until
a Vacation Plan Owner has achieved the stotus of a Designated Owner, such Vacation Plan Owner
chall have neither the right to reserve the use of accupancy of 8 Vacotion Plan Unit nor the right
to use or occupy 8 Vacation Plan Unit.

A Vacation Plan Owner shall become a Designated Owner, and once having achicved
such status sha!l remain a Designated Owner, upon being designated os such by written notice
from the Club o0 the Vacation Plan Ohwner, a copy of which notice shall be filed with the
Secratary of the Club. Such notice shall also sct forth the applicable Owner's Use Year relating
to such Designated Owner. The date on which such notice is filed with the Secretary of the Club
ig the date on which a Vacation Ptan Owner shall become a Designated Owner. The Club shall
designate 8s Designated Owners Vacation Plan Owners of the same Unit Type in thc order of
their respective Owner's Contract Dates. Notwithutanding the failure or nonoccurane ol any of
the nbove-staied conditions, or any of the foregoini procedures, upon closc of escrow, a Purchaser
will be deemed to be a Designated Owner, and shall be entitled to all of the nghts and privileges
thereof.

Subject to all of the terms and conditions contained elsewhere in this Declaration and
in the Club Rules, a Designated Owner other than o Holiday Owner shall have the right, during
his or her Owner's Use Year, to use and occupy a Vacation Plan Unit which i of the same Unit
Type as his or her Owner's Unit Type for one (1) Use Wook (if such Designated Owner owns
more than one (1) Vacation Plan, for the number of Usc Weeks cqual to the number of Vacation
Plans owned by such Designated Owner) in the Regular Scason starting in the Ownor's Use Year,
providing thet such Designated Owner shall have reserved such Use Week in sccordance with the
following procedures for the making of rescrvations pursuant to this Section 3.2 and shall have
otherwisc complicd with e conditions sct forth below:
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(a) Except as provided in Parograph 3.2(b), reservations shall be requested in
writing on a form supplied by the Club and/or otherwise as provided from time io0 {imo
in the Club Rules. Such request shall sct forth, in the order of preference, two [#4)
alternalive Use Weeks. IF the Club Rules then so require, such request shall also indicate
whother the Designated Ohwner intends to use or exchange the Use Period regervad
Reservation requests cannot be made pursuant to this Section 3.2 more than three hundred
sixty-five (365) days or (except as provided in Paragraph 3.4(b)) less than forty -five (45)
doys priof to the date ("Commencement Date”) which is the first dalc for which such
reservation is sought. Reservelions made pursuant to this Section 3.2 more than ninely
(90) days in advance of the Commencement Date will be automatically cancetled unicss
reconfinmed by the Designatcd Owner not later than the forty-fifth (45th) day preceding
the Commencement Dale. Reservation requests shall be considercd made when actually
received by the Club. Reservation requetts received more than three hundred sixty-five
(365) days prior to the Commencement Dalc will not be considered. Reservations will
be confirmed on a first-comc, first-served basis. [n the cvent reservation requesis are
received on the same datc and cannot all be confirmed, the Club shall resoivc such
conflict, if possible, bascd on the past rescrvation history of the Dosignated Owners
involved. Assigned Units shall be assigned in an cquitable manner giving cffect to the
past reservation history of Designated Ownera with the objective of providing, over a
period of time, cach Designated Owner with the equal oppertunity to have assigned to
him or her Units on the upper floors of the Project or Units, which for other reasons, aro
considered the most desitable.  Rescrvalions may not be made if there is another
rescrvation made pursuant to this Scction 3.2 outstanding in the name of such Designatod
Owner. All past due Assessments must be paid and brought cumrent before reservations
can be made for the use of the applicable Vacation Pian. In addition, with respect to a
reservation relating 1o a Use Week starling in a year other than such Designated Owner's
current Owner's Use Ycar, before the reservetion can be confirmed by the Club the
additional amount requircd as determined from time to time pursuant to the Club Rules
must have been received by the Club.

(b} A Designated QOwner who has not used a Vacation Plan Unit during his current
Owner's Uss Yoar and who does noi have a reservation outstanding for his current
Owner's Use Year made pursuant (o this Section 3.2 [Regular Owners| or Section 3.3
|Holiday Owners] may reserve a Vacalion Plan Unit for a Use Week in the Regular
Season (for Reguier or Holidsy Owners) or in the Hotiday Scason (for Holiday Owners
only) or in tho current Owner's Use Year in the smme manner as provided in Scction 3.4
for roscrving Additiona! Use; provided, however, that no charge shall be made for the use
0 reserved unless the Assigned Unit has a Vacation Plan Unit Type Percentage which
is greater than the Vacation Plan Unit Type Percentage of such Dosignated Owner's Unit
Type. In such cvent, such Designated Owner shall pay a usc fec, in ndvance of his use,
equal to the differcnco betweoen (i) the Basic Asacssmont for the Club Fiscal Year in
which the Use Period of such Designated Owner occurs payabic by a Vacation Plan
Owner of a Unit Type which is the same ag the Assigned Unit and (ii) the Basic
Agsessment for such Club Fiscal Yoar pavable by such Designated Owner. In the event
the Assigned Unit has a Vacation Plan Unit Type Percontage which is less than the
Vacation Plan Unit Typc Percentage of such Designated Owner's Unit Typo, there will
be no adjustment of thc Basic Assessment payable by such Designated Owner.
Dosignated Owners sccking reservations pursuant (o this Paragraph 3.2(b) shall not be
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afforded any priority over persons secking reservations for Additional Usc pursuant to
Section 3.4,

(¢) The conditions and penaltics, if any. {or the cancellation of reservations made
pursuant to this Section 3.2 shall be as provided in the Club Rules. Each Designatcd
Owner shall, in addition to complying with the foregoing provisions of this Scction 3.2,
comply with all the pravisions containcd in the then effective Club Rules relating to the
meking of rescrvations for Usc Weeks. If a Use Week is not used in an Owner's Use
Ycar, there shall be no acerual or camy -Over uf unuscd timo to succeoding Owner's Use
Ycars.

3.3  Usc Rights of Holiday Qwners who_are Dosignated Qwners. A Vacation Plan QOwner
shall become a Designated Owner. and once having achieved such stslus shall remoin a
Designated Owner, upon being design ated as such by written notice from the Club to the Vacation
Plan Owacr, a copy of which shali be filed with the Secretery of the Club on the same date as
it is sent 1o the Vacation Plan Ownor. Such notice shall also set forth the applicable Ownor's Use
Year relating to such Designated Owner. The daic on which a copy of such notico is filed with
the Sacretary of the Club is the date on which a Vacation Plan Owner shall become a Designated
Owner. The Club shall designate as Designated Owners Vacation Plan Owners of the same Unit
Tvpe in the order of their respective Owner's Controct Dates; provided, however, that a Vacation

Plan Owner shall beccomc a Designated Owner no iater than the dale of him or her Vacation
Plan(s).

Subject to all ather terms and conditions contained elsewherc in this Decloration and
in the Club Rules, a Holiday Owner who is a Designated Owner shall have the right during each
Ownecr's Use Year to use and occupy 8 Unit which is of the same Unit Type as his or her Owner's
Unit Type for the Holiday Scason within such Uwner's Use Year. A Holiduy Owner shall make
rogervations in the samc manner 28 o Rogular Vacation Plan Owner. Assigned Units shall be
assigned in an cquitable manner giving ¢ffcct to the post roservation history of Designated Owners
with the objective of providing, over a peniod of time, each Designaicd Owner with the cqual
vpportunity to have nssigned to him or her Units on the Upper floors of the Project or Units,
which for other rcosons, are considcred the moat desirablc. All past duc Asscsaments must be
paid and brought cumcnt before a Holiday Owner makes m reaervation for the use of the
applicable Vacation Plan.

3.4  Additional Use. Subject to all of the terms and conditions centained clsewherc in
this Dcclaration and in the Club Rulcs, any Designated QOwner shall heve the right to rescrve the
usc of and to usc and occupy a Vacation Plan Unit of any Unit Typec pursuant to the provisions
of this Scetion 3.4. Such usce ("Additional Use") shall be in nddition to anv use oblained pursyant
1o Seciion 3.2 or 3.3. Rosorvations for Additional Uge ehall be made in accordance with the
following procedures:

(a) Resorvations will be confirmed on a spoce available basis only on a first-comoe,
first-served basis. While Additional Use reservations moy be made for days in the
Holiday Scason, it is anticipated that there will be no space available for Addilional Usc
during the Holiday Scason. A Vacation Plan Unit shall not be available for occupancy
for any period during which, in the judgment of the Club, the Club requircs the
possession of such Vacation Plan Unit (o cffect ropairs or mainienance,
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(b} No reservation for Additional Uss musy be made more than thiny-seven (37)
davs prior to the dale ("Commenecment Dalc") which is the first date for which such
reservation is sought.

(e} Mo rescrvation for Additional Usc may be made for o period extended bevond
forty-four (44) days from the date the rescryation 1s requesied,

(d) Rescrvations for Additional Usc may be made in person, by telephone,
telcgraph. or mail.

(c) No reservation for Additional Use may be madc by a person who thon has
ancther reservation for Additional Usc outstanding or if there is any unpaid Asscssmcnt
duc from such person. A reservation for Additional Use must be for a Use Week or for
a shorter perind cnding within the Use Week in which it commences.

() Each Vacation Plan Owner who shall use a Vacation Plan Unit pursuant to the
provision of this Scction 3 4 shall pay, in advance of his or her usc, o reasonable rental
therefor, which rental shall be fixed from time to time by the Club. All rental revenucs
generatcd by the use of Vacation Plan Units pursuant to this Section 3.4 shall be
deposited in tho Genoral Account of the Club.

(g) Reservauons for Additional Use may be cancelied, without penalty, at any time
prior to fourteen (14) days before the Commencement Date. If arcscrvation is cancclicd
less than fourtcen (14) days before the Commencement Date (or not used), the Purchaser
ar Vacation Plan Qwncr shall pay 10 the Club a cancellation fee cqual to one (1) day's
renial.

a5 Mmmgwm_ms_ Rights Tn the event the Club delermines that
the rescrvation system provided for in Sections 3.2 through 3.4 is unmanageable or unfair, the
Club may, by amendment to the Club Rules, revise the resorvation system with the objective of
Assuring a more manageable and fair system.

3.6 Useand Ocgupancy. Esch Vacation Plan Owner shall havc the right to occupy and
usec an Assigned Unit and the Common Fumishings contained within such Assigned Unit and the
non-exclusive right to usc and enjoy the Common Elements during such Use Period or Use
Pcriods as shall have been properly reserved by him or her pursuant (o the foregoing provisions
of this Part 3. No Vacaiion Plan Owner shall occupy a LInil or exercise any other rights of
ownership with respect to any Unit other than the rights provided to him or her in this Part 3
during any period other than his or her Use Poriod(s) unless expressly authorized by the Vacation
Plan Owner entitled to occupy the Assigned Unit during such time. Each Vacation Plan Owner
shall keep the Assigned Unit occupied by him or her and Caommon Fumishings therein in good
condition and repair during his or her Use Period(s), vecate the Assigned Unit at the expiration
of his or het Usc Period(s), romove all persons and property thercfrom, oxcluding only the
Common Fumnishings, leave the Assigned Unit and the Common Fumishings thersin in good and
sanitary condition and rcpair and otherwise comply with such reasonable check-out and other
procodures and regulations as may from time fo time be anntained in the Club Rules. Any
Vacation Plan Owner may permit a Unit reserved by him or her to be occupied by other porsons
(not in oxccss of the number of occupants permitted by this Declaration) for the purposcs
permittod by this Declaration during his or her Use Period, but such Vacation Plan Qwner shall
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be responsible for any loss, damago, destruction, or vielatinn of this Declarstion which occurs
during such occupancy [exccpt for loss, dansge, destruction or violalion caused by an exchange
usecr] as if such Vocation Plan Owner were occupying the Unit.

3.7 Failure 1o Vacale IF any Purchaser or Vacation Plan Owncr fails to vacate a Unit
at the ¢nd of his or her Use Period, or otherwise usies or oeccupies a Unit during 8 pcriod other
than his or her Usc Period, or prevenis another Purchaser or Vacation Plan Owner from using of
occupying a Unit during such other Vacation Plan Owner's Use Period, such Purchase or Vacation
Plan Owner (the "Detaining Owner") shail (a) be subject to immediate removal, evictioh, or
cjcction frorm the Unit wrongfully occupicd; (b} be docmed to have waived any nolico required
by law with respect to any legal proceedings regarding removal, oviction, or cicction (to tho extent
that such notices may be waived under Hawaii law); (¢) rcimburse the Purchaser or Vacation Plan
Owner otherwisc entitled to uso the Unit for all costs and expenses incurred by him as a result
of such conduct, including but not limiled to cosis of nlternative accommadsations, travel costs,
court costs, and reasonablc altorneys' fees incumred in connection with removing, evicting, or
ejecting the Detaining Owner from such Unit; and (d) pay to the Vacstion Plan Owner entitied
to use the Unit during such wrongful occupancy, as liquidated damoges, & sum cqual to two
hundred percent (200%) of the fair rental value per day of the Unit for cach day or portion
thereof, including the day of surrcnder, during which the Detmining Owner prevents occupancy
of the Unit. “Fair rental valuc” for s Unit shall be based upon the costs of renting comparablc
accommaodations located in the vicinity of the Project. Each Purchaser and Vacation Plan Owner
agrees that, in the event of n failure to vacate by him ore her, demages would be impracticable
ar extremaly difficult to ascertain and that the measure of liquidated damages provided for herein
constitutes fair compensation 10 thase who are deprived of occupancy. If a Purchaser or Vacation
Plan Owner, by his or her intentional or ncgligent act, renders a Unit uninhabitable for successive
Use Period(s), such Purchascr or Vacation Plan Owner shall be liable to the Purchaser(s) or
Vacation Plan Owner(s) entitled to use the Unit during successive Use Period(s) just as if such
Furchaser or Vacation Flan Owner hod refuscd to vacaie the Unit st the end of his or her Usc
Period. For the purposes of this Section, the act or negligence of a guest [excluding any person
occupying through an exchange program|, or any member of tho Parchaser's or Vacation Plan
Owner's family shall be deemed (o be the act of such Purchaser or Vacation Plan Owner,

3.8 Use Restrictions. Any of the use restrictions for the Project scl fomth in tho Master
Declarstion shall apply 1o the Vacation Plan Units, and cach Vacation Plan Owner shall comply
with and hold his or hor Vecation Plan subject to the provisions of the Mastor Declaration.
Unless the then effective Club Rules shall otherwise provide, a Vacation Plan Unit shall not be
occupied by more than four (4) persona. [n anx ovent, the Amendment ta Declaration of
Horizonial Propery Regime provides for a lesser number of occupants (ao more than 2 persons
for cach bedroom included in & unit) and this will control if the occupants arc not members of
the immodiate family of guests. No Vacation Plan Owner shall paint, repaint, tile, paper, or
otherwias refinish ar redecorato the inner surfaces of the walls, ceilings, floors, windows, or doors
bounding any Unit which such Vacation Plon Owner may from time to time occupy, OF rEEemMove,
alter. or replace any poriion of the Common Furnishings without the prior written consent of the
Club; the right 1o perfarm all of the foregoing acts has been dolegated to the Club by this
Deglaration. The foregoing prohibitions, however, shall not modify or affoct the obligation of
cach Vacation Plan Owner for the prudent cere and ordinary maintonznce and upkeep of sll
property subjeet to his or hor use. No animals, livestock, birds, fish, poultry, dogs. cals. ar
houschold pets of any kind shall be allowed or kopt in or upon any Unit.
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39 Temporary Usc by Deglarant. Declarant and its agenis, employces, and independont
contractors shall, during all times not included in any Use Period, have the right, for a five (3)
year period following the Starting Date, to use cach Vacotion Plan Unit for the following
purposes, in addition to thosc purposcs elsewhere in this Declaration authorized:

(a) Maintaining modcl units; and
(b) The showing of Units.

310 Rental of Units by Declarpnt  Units which are not Vacation Plan Units asv not

subject to this Declaration even though described in this Dcclaration or annexcd hcroto;
accordingly, sinco Units which arc not Vacation Plan Units arc not subject to anv matriction
contained in this Declaration, Declarant has the nght and intends among other things to rent the
samc to members of the goneral public. Daclarant chall also hnve the right and may rent unsold
Vacation Plans in Vacation Plan Units to the general public, to Purchasers and to Vacation Plan
Owners.  Any rentals reccived by Declorant shall inurc to the bencfit of Declarant.
Notwithstanding the lotegoing provisions of this Scctian 3.10, in the event Declarant (a) becomes
in excess of sixty (60) days delinquent with respect to any Asscasment owed by it under the
provisions of this Docclarstion and (b) thercafter fails to pay any such delinquent ASSCSEMCNLS
within ten (10) busincss days following receipt from the Club of written notice to pay, the Club
shall thercafter, and until alt delinquent Asacssments owed by Declarant arc paid in full, have the
right to rent Declarant’s Units that are not Vacotion Plan Units, as well as Declarant's unsold
Vacation Plan in Vaestion Pian Unite, to the general public. No rental (whether by Declarant or
the Club) shail interfore with or diminish the rights of the Vacation Plan Ownefs to usc and
occupy Vacation Plan Units in accordance with this Declaration. In no event ghall any rental be
made by Declarant or the Club for the account of any individual Vacation Plan Owner.

3.1t Trangfor of Interest. No Vacation Plan Owner shall scll, convey, hypothecate, or
oncumber loss than all of his or her intorost in his or her vocation Plans. However, if an owner
owns more than one Vacation Plan, cach plan con be disposed of separately as long as no less
than the catire plan is disposced of  Any sale, conveyanco, hypothecation, or encumbrance by any
Vacotion Plan Owner of loss than all of his or her intercst in his or hor Vacation Planz shall be
null, void, and of no effect. The rwo (2) Vacation Plans comprising a Holiday Vacation Plan maoy
rot be sold, conveyed, hypothceated, encumbered, or otherwise transferred sepanate from onc
another. The transfer of any Vacation Plan shall opcrate to transfer to the now Vacation Plan
Owner of the Vacation Plan the intercst of the prior Vacation Plan Owner in all funde in the
hands of the Club, without further instrument of transfer.

3.12 Scparptc Mongages. Esch Vacation Plan Owner shall have the right to montgage or
otherwise encumber all, bot not lesy than all, of his or her Vacation Plan. Any Mongagee shall
be subardinate to all of the provisions of this Declaration, and in the avent of foreclosure. the
provisions of this Declaration shall be binding upon any Vacation Plan Owner whose titlc 18
derived thorough foreclosure by private power of sale, judicial foreclosurc, or otherwise.
Notwithstanding any other provision of this Dcclaration, no broach of the provisions hercin
contained, nor the enforcement of any lien created pursuant 1o the provisions hereof, shall defeat
ot ronder invalid the lien of any Mortgage of any Vacation Plan Owner's Vacation Plan if such
Mortgage is recorded in the Burcou and is given in good faith and for valuc.
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3.13 Waiver of Tenaney-in-Common Alfributes. It is intended that this Declaration alonc
govern all rights with respect o the posscsgion, usc, enjoyment, managcment, and disposition of
Vacation Plan{s) and thc Project. Accordingly, all rights with respect 1o tho usg, possession,
cnjoyment, mansgement, or disposition of a Vacation Plan or the Projeet which a Vacation Plan
Owner might atherwise have as a tenont-in-commaon (including but not limited to any common
law Qr statutory right to jointly usc, posscss, or Manage commenly awned property} are hercby
unconditionally and irrevocably waived. If however, any Vacation Plan is owncd by two (2) or
more persons as tenants-in-comman Or as joini. tcnents or a8 commuhity property, nothing
contained in the Declaration shall prohibit a judicial sale of the Vacation Plan in licu of partition
as between such person.  In the cvent thie Declaration i8 terminatcd for any reason, any Vacation
Plan Owner shall, following such termination, have the right subjcct to thc terms of the Master
Declaration 1o maintain an action for salc in licu of partition as to the Units, and any preceeds
arising from such sale shall be distributed pro rata to {he Vacation Plan Owners, subjcct to the
rights of such Vacation Plan Owner's Mongagees and the Lessor.

3.14 Protegtion of lntcrest. No Vacation Plan Owner shall permit his Vacalion Plan to
be subjoct to any lien (other than the liens of current real propenty 1axes), claim, or charge, the
enforccment of which may result in 8 sale or threatencd sale of the vacation Plan of any other
Vacation Plan Owner or any part thereof or in any intcticrence in the usc or enjoyment thercof
by any other Vacation Plan Owner. In the cvent of a threatened sale of the Project or the
Vacation Plan Unit or any part thereof, or should the usc and cnioyment of any portion thereol
by any Vacation Plan Owner be threatened by reason of any lien. claim, or charge against the
Vacation Plon of any other Vacation Plan Ownet, or should proceedings be instituted to effoct any
guch sale or interference, any Vacation Plan Owner acting on his awn behalf or thraugh the Club
or the Club scting on behalf of any one or movec Vacation Plan Owners (uniess prompily
indemnificd to his or its satisfaction) may, but shall not be roquired to, pay of compromisc the
lien, claim, or charge without inquiry into the proper amount or validity thereof and, in such
event, the Vacetion Plan Qwner whose interest was aubjecled to such licn, cloim, or charge shall
forthwith pay the amount so paid or cxpended to the Vacation Plan Qwner or the Club,
whomsoever shall have paid or compromised the lien, claim, or charge, together with such
reasonablc attorneys' fcos and related costs as he or it may have incurred. No Vacation Plan
Owner shall permit his interest in any funds from time to time in posscssion of the Club to be
subjccted to any attachment, licn, claim, or charge or ather legal process and cach Vaecation Plan
Owner shall promptly restore any funds held by tho Club in respect of his Vacation Plan Owner
10 the extend depleted by the reason of the assertion of any such attachment, licn, claim, charge,

or other lcgal process and shall reimburse the Club for ail rcasonable atiorneys’ fees or other costs
incurred 1n respect thercal,

Part 4 — The Club

41 Club. Sands of Kohana Vacstion Club, a Hawaii nonprofit corporation. is the
owner's association for the lime share owncrship plan created by this Declaration and is referrcd
to hcrein for all purposcs as the "Club."

4.2 Mecembership jn Club. Each Vacation Plan Owner (including Declarant as to any
Vacation Plans owned by Declarant) shall be a Member and shall temain a Mcmber unuil he or
<he ceascs lo be o Vacation Plan Owner.
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43 Transfer of Membership The membership of cach Vacation Plan Owner in the Club
is appurtenant 1o and inscparable from his or her ownership of a Vacation Plaen and shall he
autom atically transforred upon any authorized transfer or conveyance of the ownership of his or
her Vacation Plan to any transferee or granteo and, except as provided in this Declaration, said
membership shall be non-transécrable whether by gift, bequest, assignment, or otherwise.

4.4  ¥yotiag. In accordunce with the provisions of the By-laws, cach Mcmbor shall,
subject to the provisions of the ncxt following sentence, be entitled to onc (1) voie for each
Vacation Plan owned. When more than one (1) person or entity holds a Vacation Plan, ail such
persons and contitics shall be Mcmbers and the vote for such Vacation Fian shalf be oxercised as
thcy among thcmsclves determine, but in ne cvent shall more than onc (1) vote be cast with
regpect to any Vacation Plan. Other voling provision shall be as sot forth in the By-laws.

4.5 Board of Directors. The initiat Board of Dircetors of the Club shall be sclected and
named by the Declarant. At the first annual mecting, the Members (including Declarant) shall
clect, in accordance with the By-laws, o Board of Dircciors replacing the Board of Direciors 5o
originally selected and named by the Declarant, As used in this Declaration, a refercnce to tho
"Board” shall mean the Board of Dircctors of the Club. The Board shall have the powers and
duties and be subjcct to the provisions set forth in this Declaration ond in the By-laws.

Plan § ~— Management

.1 Powers and Duiics Generplly. The Club, acting alanc, through the Board, its

officers,or other duly authorizod representatives may, subject tu the provisiona of the By-laws and
this Declaration, exorcise any and all rights and powers hercinafler cnumerated and all the rights
and powers of a nonprofit corporation under the laws of the State of Hawaii.

5.2 Specific Powers and Duties of the Club. The meanagement of the Vacation Plan
program, the maintenance and repair of tho Project, tho acquisition {by purchaso or lgase),
maintenance, repair, and replacement of the Common Fumishings and the administration of the
affairs of Vacation Plan Owners, the occupancy of the Vacation Plan Units, and paymont, as
agent, of expenacs and costs enumerated in this Declaration shal! be under tho direction and
sentrol of the Club. The Club shall have the duty to mainwain and repoir the Vacation Plan Wnits,
to acquire (by leasc or purchasc), maintain, repair, and replace Common Fumnishings as needed,
to administer the Vacation Plan operation provided hercin and 10 levy, collect, and cnforce the
Assossments enumerated in this Declaration. The Club shall monthly compile and maintain a
roster of the names and addrosses of cach of the Vacation Plan Owners (the "Raster") LUpon the
written rcquest of a Vacation Plan Owner, the Club shall furnish such Vacation Plan Owner with
a copy of the Roster; thc Club may charge such Vacation Plan Owner a reasonable fes for such
Roster. Each Vacation Plan Owner who requests and reccivos a copy of the Rester thereby and
horeby agrees that he or she will not make any commaerciat use of the same and will not digtribuio
a copy of the Roster to any third party. The Club shall have the power to do all things thai are
required to bo done by it pursuant to this Declaration. Without limitation of the forsgoing powers
and duticy, the Club is expressly authorized in its diseretion and on behalf of the Vacation Plan
Owners to do any or sll of the following:

(a) Rcpair and Maintenange. To repair, maintain. repaint. fumish, or rofumish the
Vacation Plan Units or any part thereof: to establish reserves for anticipated costs,
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including the costs of acquisition and replacement of Common Fumishings; to acquire and
pay for matcrials, supplics, furniture, furnishings. labor, o sorvices which the Club deems
nccessary or proper for the muointenance and operation of the Vacation Plan Units and the
Common Fumishings.

(b) Servige Period. The Club shall have the exclusive posscssion of each Vacation
plan Unit during the service period therefor. The service period is the time between usc
period (i.c. the time between chock -oul time in the moming and checkein time later that
day). When an owner has rescrved (wo or more conseculive use periods, the ownor shall
be entitled to remain in the unit during the service period between his Use Periods.

() Taxcs. Lgasc Faymonts, gnd Asscuments. As agent and not as principal, to
collect and puy all lcasc paymcnts and taxes and asscssments (including but not limited
to assessments lcvied by tho Master Association), and other costs affecting or relating (o
the Vacation Plan Units or Common Fumnishings; and lo discharge. contest, or protest
licns or charges affocting the Vacation Plan Units.

(dy Ulitics. To aobtain and psy the costs of electrical, tclephone, gas, and other
ulility services for the Vacation Plan Units.

(e} Club Ryles. To adopt, publish, change, and enforce, {rom time to time, rules
and rcgulations relating to the posscssion, usc, and cnjoyment of the Vacation Ptan Units.

(" Legal and Accounting. To obtain and pay the cost of lcgal and accounting
sorviges nocesyary of proper in the maintenance and operation of the Vacatien Plan Units
and the enforcement of this Declaration, the By-laws, and the Club Rules.

(&) Insurance. To the exient not maeintained by the Master Association, to obtain
and pay the cost of (i) insurance covering the Vacation Plan Units, the Common
Furnishings, and any oiher contenis agninat loss er damage by firc and other hazards
customarily covered by firc insurance policies written with extended coverage; (i) public
liability insurance, insufing against ligbility for personal injury Or property damage
resulting from an oceumence in, on, or about the Project; and (3ii) any other insurance,
including, but not limited to. Workmen's Compensation Insurance, deemed necessary or
desirable by the Club. The policios of irsurancc shall cover such risks, by writton by
such insurers, and be ins such amounts as the Club shall deem proper under the
circumstances. The Club shail cause the Managing Agent and any cmployce of cither the

Managing Agent or thc Club who has charge of Vacation Plan Owners' funds to be
bonded.

(h) 1% i Aggeyyments. To levy, collest, and enforce Asscssmenis
against the Vacation Plan Owner in the manner provided in Parts 6 and 7 of this
Doslaration in order to pay the expenses of the Club and Vacation Plan operation and the
fec of the Managing Agont; snd to do ol things neceessary to enforce cach Vacation Plan
Owner's obligations under this Deeclaration.

(i) Wﬁﬂw To cause an external audit by an indcpendont
public accountant (o be conducted fur fiscal ycar financial statements (other than the
Budget, as that term is hereinafter dofined) for any fiscal ycar in which gross collcetions
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by the Club cxcecd Soventy-Five Thousand Dollurs ($75,000.00}, a.mjl 1w cause the
following statement to be regularly preporcd and copiecs thercof distributed to cach
Vacation Plan Ownoer:

(17 A proformn operating statement (the "Budger”) of Basic Expensca (as that
term is defined in Pacagroph 6.1(s) of this Declaration) for the Club, Vacation Plan
oporation and the Vacation Plan Units, a5 & group, for cach Club Fiseal Year, which
chall be distributad 1o Vacation Plan Qwnen not loss than sixty (60) days before the
beginning of cach Club Fiscal Year, except the fircst Club Fiscal Year.

{2) A balance sheot as of the Tast day of cach Club Fiscal Yeor and other

operating statsmants for such Club Fiscol Year, which shall be digtributed within onc
hundred twenty (120) doys afler the cnd of each such Club Fiscal Year.

(3) Such additional finangial statcments o5 may be required by tow or by the
Board (rot time o time.

(Y Master Assosiation Voting. Ta excrcise the vote that cach Vacotion Plan Unit
is cntitles to cxorcise in the Master Associalion unicss o Maojority of Ownere/Linit elect
on any pasticular occasion to themselves exercise the same. In conncction with the
exercise of such vote, the Club shall use its best efforts to timcly obtain the agenda for
cach annual and spccial mectings of the Mauster Association and such other informalicn
ps may be availeble on the meiters to he vated upon st any such meeting, and the Club
shall disseminate such agenda and informetion by mail to cach Vacation Plan Qwner
together with a form of ballot prepared by the Club for rotum by each Vacation Plan
Owner to the Club, which form shalt request that each Vazation Plan Owner indigate Lo
the Club the manner in which such Vacation Plan Owner desires the voic of the particular
Vacotion Plan Unit to be exercised with respect 1o cach wianer upon which & vete i« 1a
bo taken. The Club shall exercise the vote For cach Vacation Plon Unit in thal manncr
which is approved by Vacaion Plan Owners constituting Majarity of Voting
Owners/Unit; provided, however, if vacation Plan Owners responding split evenly on any
such mator, the Club ahall be entitled to exnreire the vote for such Vocation Plan Unit
in the manner it sees il The Club shall bo sntitled to oxcreise the vote for coch Vacation
Plan Unit os it sces [it as (o atl matters which come before & mesting of the Master
Aszociation if, because of circumstances boyond the control of the Club, the Club shall

nat have had the time to reasenably implement the forcgoing procedure. Each Vacation
Plan Owner shall be deemed 1o have authorized (he Club to sct for him or hor ot any such

meeting of the Master Associstion and, for this purposc, shall deliver to the Club a proxy
authorizing the Club or its designee to act for such Vacation Plan Owner at any such
mecting whenever reguested 1o do so.

; All funds collceted form Vacation Plan Owners pursuant to
Pant 6 of this Declaration and all other amaounts collected by the Club in sonncetion with
its dutics provided hercin sholi bo doposited as follows:

{1) Al funds shalt be depositcd 1n & separate pank sucount or aeeounts {the
"Gonoral Account™) with a bank or banks located in the State of Hawaii, m which
no other fands oxcept those generated by the rental of Vacation Plan Units by the
Club pursuant to Section 3.10 shsll be deposited,  The Club shell koep accurate

Vacation Plan Declarstion / Sands of Kehana Vagation Plan Poge 16



books and records reflecting the amount of such accounts attributable to cach
Vacation Plan Owner. Funds deposited in such account may be used by the Club
only fot the purpases for which such funds have been collected.

(2) Funds which thc Club shall collect pursuant to Scction 6.8 shall, within ten
(1) davs after dcposit in the General Account, be depositcd in an account (the
“General Fund Account") with a bank or savings and loan asspuiation sclocted by
the Club, and the Club shall keep accurate books and records reflecting the amounit
in the General Fund Account attributable to each Vacation Plan Owner. Funds
deposited in the General Fund Accoant shall be held in trust and may be used by the
Club only for the purposes for which such General Fund has been collected.

(3) Funds which the Club shall colleat for Reserve Expenscs (as that term is
defined hercinafter) shall, within ten (10) days after deposit in the General Account,
bc dcposited in an interest bearing accouni with a bank or savings and loan
association selected by the Club or inavested in Treasury Bills or Centificates of
Dcposit (said intercst bearing bank or savings and loan account or Treasury Bills or
Certificates of Deposit arc all hercin collectively referred to as the "Reserve
Account”), and the Club shall keep ascurate books and records reflecting the amount
in the Reserve Account attributable 1o each Vacation Plan Owner. Funds deposited
in the Rescrve Account shall be held in trust and may be used by the Club only for
the specific purposes for which such amounts have been collected.

() Statement of Sams. Upon the requestof any WVacation Plan Owner, Mortgagce,
prospective marigagee, or prospective transferce of a Vacation Plan, to issuu a writtcn
statcment setting forth the smount in the Gencral Account, the Gengeral Fund Account,
and the Reserve Account pertaining to such Vacation Plan, any amounts unpaid with
respect thereto, the use cntitlement for the remaindcr of the Qwner's Use Year, and the
fescrvation stotus respesting such Vacation Plan Such statcment. for which a reasonable
fec may be charged, shall be binding upon the Club in favor of any person who may rely
thercon in good faith.

(m) Clecaning and Maid Service. To provide for ¢leaning and maid service and
maintenance snd repairs upon the doparturc of ¢ach Vacation Plan Owncr or other
occupant of the Vacation Plan umit and during Service Peniods so that the Units are
maintained in good order and repair. In addition to cleaning and maid scrvice that is
normally provided to cach Vacation a Plan Unit, 1o provide such cieaning and maid
sorvicos as shall rossonably be requosted hy a Vacation Plan owner. The Club shall
charge for such special clcaning and maid gervice and such charges shall be paid by the
Vaeation Plan Owner when ho or she checks out of the Vacation Plan Unit.

(n) Right of Entrv. The Club shail have the right and authority, during Service
Periods and at any other reasonsble time when 8 Vacation Plan Unit is not vecupied, to
enter upon and within any Vacalion Plan Unit at any timec, whether or not during a
Service Period and whether or not in the presence of a Vacation Plan Owner, for the
purposc of (i) making cmcrgency rcpairs thercin, (ii) abating any nuisance or eny
dangerous, unautharized, prohibited, or unlawiul activity being conducted or mainiained
in such Unit, {in) protecting property nights and welfare of the other Vacation Plan
Owners and other owners of apartmenis in the project. or (iv) for any other purpose
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reasonably related o the performance by the Club of its responsihilities under the terms
of this Declaration. Such right of cnry chall be cxercised in such a manncr as (o avoid
any uareasonable or unnecessary interforence with the possession, use, and/or enjoyment
of the Vacation Plan OQwner or accupant of such Vacation Plan Unit and shall be
precoded by ronzonable natice (o the Vacation Plan Chwher ar occupant thereof whenever
the circumstances penmit.

(o) Other Neggssary Acts. To do all other things or acts decemed by the Club to
be nccessary, desirable, or appropriate for the operation and maintcnance of the Club and
Vacation Plan operation.

(p) Delegation To delegate the authority and rcsponsibitities of the Club under this

Declaration to ong (1) or more agents, inciuding, but without limitation, the Managing
Agent.

$3  Authoritv_and Duty to Engagc Managing Agent. Tho Developer shall have the
authority 1o ¢ngage and shall usc its best efforts to engagc, on or before the Starting Date, and
maintain a repotable fimm as the Managing Agent for the Club and the Vacation Plan opcration
contemplated by this Declaration pursuant to written agrecment {the "Management Agrcement”)
mecting the requirements of this Section 5.3. The Club's Managing Agent may be (bul is not
required to be) the same as employed by the Master Association for thc Project. Each
Management Agreement shall:

(8) Authorize and abligate, subject 10 the review and approval of the Boord, the
Managing Agent to perform the duties and obligations of the Club specified in Section
§.2 gbove; provided, however, that the Managing Agent may, with the prier approval of
thc Board, delogate its authority and responsibilities to onc (1) or more sub-agents for
such periods and upon such ICrmS &5 he: Managing Agent deems proper. subject to the
limitations set forth in Scction 5.4 below.

(b3 Providefora term of not more than three (3) ycars, except that the Management
Agreemont may provide that the term will be automatically renpcwed for succossive three
(3) year terms unless nolice of non-renewal is given no later than thres {3) months prier
to the cnd of any threc (3) vear term by cither party; provided, however, that the
Management Agreement shatl be subject to tcrminstion gt any time for cause.

(c) Provide that thc Managing Agent max resign only upon compliance with all the
following conditions:

(1) The Managing Agent shail have given at least sixty (60} days prior writicn
notice to the Club

(2) Prior to or at the cxpiration of the pericd of such a notice (not lcss than
sixly (60) days) the Ciub shall have entercd into a Management Agrecment with
anothcer firm mecting the requiremonts of this Section 5.3 If at the end of the period
specified in such notice the Club, dcspitc reasonable offants (o do so. has not entcred
into such a Management Agreement, the resignation of the Managing Agent shail not
be effective until such now Management Agrcement has been entcred into.
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(3) On or before the effecuve date of the Managing Agcit's resignation, the
Managing Agent shall turm over all books and rocords relating 10 the management
and operation of the Club and the Vacation Plan operation to the successor
Managing Agent

(d) Provide for reasonablc sums to the Managing Agent in the cvent the Club is in
default, but in no event no sums as penalty more than four times the management's
monthly fee.

(¢) Providc for compensation to be paid to the Managing Agent not to exceed len
porcent (10%%0) of Basic Capenscs (as tiat (s is delined e Parugraph 6. 1(a) below),
exclusive of the fec to the Managing Agent. Such compensation may be increased if
authorized by a Majority of Voting Owners or if, despite the failurc to obiain a Majority
of Veoting Owners after requesting the same, the Club is unable to procurc a reputable and
expericnced rcal estatc management firm to act as Managing Agent without increasing
such compensation.

5.4 Rcpresentation of Vacatign Plan Owners in Legal Proceeding; Servige of Process
By accepting the conveyance of a Vacation Plan, cach Vacation Plan Owner agrees that the
President of the Club or the Managing Agent may rcprosent the Club or any two wl wmore
Vacation Plan Owners similarky situated as a class in any proceeding ¢onceming the Club, the
Vacation Plan Units or thc Common Elements. The President or the Managing Agent may begin,
defend, intervene in, prosecute or scttle any such proccedings. This docs not, however, limit thes
rights of any Vacation Plan Qwner to appear. suc or be sucd scparately or to decide nat to
participate. The President and the managing Agent arc subject to the direction of the Board in
any representation. By acccepting the conveyance of a Vacation Plan, each Vacation Plan Owner
gives and shall be deemed to have given a power of atiomey lo and appoints the President of the
Club and the Mansging Agent as such Vacatien Plan Qwner's attomncy -in-fact with full power to
do anything which ic needed or helpful to represent such Vacation Pian Owwner as provided heroin.
Such power is coupled with an inicrest, is imcvocable and will not be affected by a disability of
the Vacation Plan Owner. Each Vacation Plan OQwner will be bound hereby whether or not he
or she cxpressly agreos hereto in the document conveying the Vacation Plan. Process (such as
papers for a lawsuit) for the Club may be scrved on any member of the Board.

5.5 Limijation on Powers of the Club and the Managing Agent. Notwithstanding the

powers of the Club as set forth in Sections 5.1, 5.2 and 5 3, neither the Club nor thc Mansaging
Apgent (as the delogee of the Club's powcers and duties) shall enter into a contract with a third
person or entity whereby such person or entity will furnish goods or services for the Club and
Vacation Plan operations for a term longer than one (1) year unless authorized by Vacation Plan
Owners constituting a Majority of Voting Owners-Declarant Excluded, except for:

(a) The Management Agreement.

(b) A contract with a public utility company if the rates charged for the materials
or s¢rvices arc rcgulatcd by the Regulatory Agencics, Public Utilities Division, State of
Hawait; provided, however, that the term of the contract shall not excced the shorest term
for which the supplicr will contract at the: rcgulatcd ratc.
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(¢) Prepaid casualty and/or Liabihity insurance policics not 1o exceed throe (3) yvurs
duration provided that the policy permits short-rate cancellation by the insurcd.

(d) A leasc of Common Furnishings.
5.6 Limited Liability. Ncither the Club nor the Managing Agcent shall be responsible for

the acts, omissions ta act, or conduct of any of the Vacation Plan Owners or Purchasers or for
the breach of any of the obligations of any of the Vacation Plan Owners or Purchasers.

Part 6 ~— Assessments

6.1 Additional Definitigns Relating to_Assessments. As uscd in this Deelaration the
followang terms shall have the fallowing meanings"

(a) "Basic Expenses” mcans the aggregate amount of oxpenscs set forth in the
Budgcl, being the cstimated amount of the expenses to be incurred by the Club during
the applicable Club Fiscal Ycar (which estimate shail, in part, be based on an cstimnate
of the number of Vacarion Plans rclating te Vaocation Plan Owncrs who are cxpected to
become Designated Qwners during such Club Fiscal Year):

(1) to operate, manage, and repair the Vacation Plan Units and the Common
Fumishings and to administer the Club and Vacation Plan operation,

(2) to provide for rescrves to ensure payment when duc of the cost of capital
expenditures relating to the repair of the Vacation Plan Units and the repair and
replacement of Common Furnishings, and for such other purposcs as are rcquired by
guud Lusincss pructice {(the "Reserve Expenses™),

(3) to providc for a fund to account for the possibility that some Assessments
may not be paid on a currcnt basis,

{(4) to maintain the General Fund Account at the level determined by the Club
as provided in Section 6.8, and

(%) 1c provide for the payment of the fee of the Managing Agent.

Without limiting the generality of the forcgoing, Basic Expenscs shall include but not be
limitcd to (A) all asscssments levied against the Vacation Plan Units by the Master
Association, (B) lease payments duc with respect to cach Vacation Plan and real property
taxes and other taxcs asscss against the Vacation Plan Units; provided, however, that
whilc leasc paymenis and real property taxes shall constitute a Basic Expense and shall
be collected through the assessment proccdurc provided for in this Declaration, each
Vacation Plan Owner shall be considered to have personally paid his or her sharc of the
real property taxcs levied against the Vacation Plan Unit and his or her leasc pavments,
and (C) all charges, costs, and cxpenscs whatsoover incurred by the Club for or n
connection with the admipistration and operation of the Vacation Plan program. Basic
Expenses shall not include any cxpenscs constituting s Personal Charge. The Reserve
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Expcnscs portion of the Budgct shall consist of specific ilcms and amounts for which such
Resene Expenses are being collected.

(b} "Assessablc Vacation Plan” means a Vacation Plan whose owner is a
Decsignated Owner; provided, hawever, that, for the purposes of this Part 6, Declarant
shall be considered a Designated Qwner of all Vacation Plans owned by it in a Vaeation
Pian Unit if any Vacation Plan Owner of a Vacation Plan in such Vacation Plan Unit 1s
a Designated Owner. As described below, Assessmenis shall be duc and psvablc only
with respect to Assessable Vacation Plans —- which means thal:

(1) the Club shall asscss Basic Asscssments to each Vacation Plan Owner of
an Asscssable Vacation Plan (i.¢.. Designated Owner) before the beginning of cach
Owner's Use Year, and

(2) the Club may assess Special Assessments at any time dunng a Club Fiscal
Ycar to each Dcsignated Owner at tho time of such Special Asscssment, or as
otherwise reasonably determincd by the Board.

(¢) "Vacation Plan Umit ‘I'ype Percentage” muans Lhe Vacation Plan Unit Typc
Percentage of a Vacation Plan as sct forth in Scction 2.37 of this Declaration.

(d) "Base Percentsge” means the pro forma total of all Vacation Plan Unit Type
Porcentages relating to actual and cxpected Asscasable Vacation Plans for the applicable
Club Fiscal Year as detcrmined by thc Club using the same criteria as used for
dctermining the Budget.

(c) '"Proponionate Share” means the apphicable Vacation Plan Unit Type Percentage
divided by the Basc Percontage.

62 Creation of n ligations for Asscssments. Decclarant. for cach Asscssable
Vacation Plan owncd by it, hereby covenants and each Vacation Plan Qwner, by acccptance of
an Original Conveyance Document, whether or not it shall bc so expressed in said Original
Convevance Document, shail be deemed 1o have covenanted and agreed, for cach Vacation Plan
owned, 1o pay o the Club the Basic Assessmcnt, all Specinl Asscssments (Basic Assessment and
Special Assessment shall be payable only with respect to Assessable Vacation Plans) and Personal
Charges (which shall bc payable by atl Vacatinn Plan Owners, whether or not owncrs of an
Assessable Vacation Plan, and by Purchagcrs) as hereinafter described in Section 6.4, 6.6, and 6.7
respectively (all of which are in this Declaration individually and collectively refzrmed to as
" Asscssment(s)"). which shall be esiablished, made and coliccted as hereinafier provided. The
Assessments shall be the personal obligation of cach Vacation Plan Owner at the time the
Assosement becomes due and payable and shall he a lien and charge upon the Vecation Plan
against which the Assessment or charge is made. The personal obligation for delinquent
Assessment shall not pass to successors-in-title unless expressly assumed by them: provided,
however, that sl past due Assessments must be paid and brought cumrent before such successo r-in-
gtle will be allowed to make reservations for the use of the applicable Vacation Plan  No
Vacation Plan Owner may waive ot otherwisc avoid hiabulity for the Assessments by non-usc of
his or her Vacation Plan or any part thercof or any abandonment thercof.
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6.3 Purpose of Asscssments Asscssments shall be uscd to promotc the recrcation,
health, safety, and welfare of the Vacation Plan Owners, the improvemcnt, operation, and
maintcnance of the Vacation Plan Units, to pay for the administration of the Club and Vacation
Plan cperation, rcimburscment of cxpenscs incurred by the Club and other cxpeaditurcs incurrcd
in the performance of the dulics of the Club as st forth in this Dcclaration.

6.4 Basic Agscssment. An asscssment {which together with any late charges, interest on
past duc amounts, attorneys’ fecs for collection and other related costs arc in this Decclaration
colloctively referred to as the "Basic Assessmen") for cach Assessable Vacation Plan (with each
Hotiday Vacation Flan being two (2} Assessable Vacation Plans) shall be delermined by
multiplying the Basic Expenses for the applicable Club Fiscal Yoar by the Proportionatc Sharc
of such Asscssable Vacation Plan.

Each Vacation Plan Owner hercby agrees that in the cvent the Board shall determine
at anyvtime during a Club Fiscal Year that the Budget for such Club Fiscal Year is or is expected
1o be in cxcess of the amounts necded to meet the Basic Expenses {(other than Reserve Expenses)
for such Ciub Fiscal Year, the Board shall have the authority, cxercisable in its sole discretion,
{0 couwsc to bo propared an cstimate of the amount of such cxcess, which excess shall then be
subtracted from the previously preparcd Budget for the fiscal year to which such cxcess 1s
applicable. The reduced total Budget shall then be allocated among the Vacation Plan Owners
in accordance with thcir respeclive Proportionate Shares. No Vacation Plan Owner shall, by
rcason of such reduction, be entitled to a refund of all or any portion of any Basic Assessmcnt
previously paid Each Vacation Plan Owner hereby agreos that any amount assoecad and callented
in excess of thc amount required to meet the Basic Expenscs (other than Rescrve Expenscs) shall
be applied to reduce the amount assessed to meet the Basic Expenses for the next succeeding
Club Fiscal Ycar. Any reduction in the Budget, as provided hercin, shall not relicve any Vacation
Plan Owncr from his or her obligation to pay any past duc Basic Asscgsment.

6.5 Pavment of Basic Assessment.. The Basic Asscssment shall be determined by the
Club and sent each year to each Vacation Plan Owner of an Assessablc Vacation Plan prior to
the start of his or her Owner's Use Year. Such Basic Assessment shatl be due and pavable within
sixty (60) days after the stari of such Uwner's Use Year, or as utherwise sct forth from time to
umec in the Club Rules. Such Basic Assessmcnt shall be sent with each notice of a Vacation Plan
Owmer being made a Designated Owner. Each portion of the Basic Assessment which is
attributable te the reserve established for capital expenditures shall constitutc a capital contribution
w the Club by and for the benefit of the applicable Vacation Plan Owner. Such amounts
collgeted shall be doposited in the Reserve Account provided for in Paragraph 5.2(j). Late
charges, intcrest on past duc amounts, attornev ' fees for coliection and other costs shall be as sct
forth from time to time in the Club Rules. All past due Asseasments must be paid and brought
cument hefore reservations can be made for the use of the applicable Vacation Plan.

6.6 Spccial Assessments. I the Basic Asscssments with respect to Assessable Vacation
Plans arc or are c¢xpected to become inadequatc to meet all expenses incurred and other
commitments of the Club under this Declaration for any reason, including without limitation the
nonpey went by Vacation Plan Owners of Acsessments on a current basis. the Club shall determ ing
the approximate amount of such inadcquacy, preparc and distribute a supplemental budget, and
levy against each Vacation Plan Owner of an Asscssable Vacation Plan a special assessmont
(which togother with any latc charges, interest or past due amounts, attormeys’ fecs for collection
and other related cosis arc in this Declaration collectively referred to as a *Special Asscssment™')
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in an amount safFicicnt to provide for such inadequacy. Any Special Assessment shall be payable
in one (1) lump sum or in installments, as determined by the Board. and shall be pavable within
thirty (30) days afler receipt of a statcmcenlt therefor. AVl past duc Assessments must be paid and
brought curvent before reservations can be made for the use of the applicable Vacation Plan.

6.7 Pcrsonal Charges. The term "Pessonal Charges” means any expense resulting from
the act or omission to act of any Purchaser or Vacation Plan Owner, whether or not the owner
of an Assessable Vacation Plan, or other persons occupying a Vacation Plan Unit during the Use
Period of a Vacation Plan Owner (including persons occupying through an exchange program),
including without limitation the cast of long distance tclephone charges or tclephone message unit
charges. food, beverages, sports supplics, optional maid service, and other special serviees or
supplics attributable to the occupancy of a Vacation Plan Unit dunng such Vacation Plan Owner's
Use Period; the coslt to repair anyv damage to the Vacation Plan Unit or to repair or replace any
Common furnishings located therein on account of loss or damage oceurring during such Vacation
Plan Qwner's Use Period: the cost to satisfy any expense relating to any intentional or ncghigent
act or omission to act of such Vacation Plan Owner, his or her family, gucsts or inviteces, or
persons occupying through an cxchange program ; the cost to satisfy any cxpensc resulting from
the breach by such Vacation Plan Owner of any provisions of this Declaration, the By-laws, or
the Club Rules; and any late charges, interest an past duc amounts, attoraeys’ fecs for collection
and other rolated costs, AR past due Personal Charges must be paid and brought corrent must be
paid and brought current before reservations can be made for the use of the applicable Vacation
Plan. Such Personal Charges shall be paid by cach Vacation Plan Owner as follows:

(a) If the Club is able to determing the amount of Persenal Charges at Check-out
Time (for examplc, Pcrsonal Charpes constituting food charges, beverage charges.
optional maid service. etc.), such Personal Chasges shall be payable at Check-out Time
of the Vacation Plan Owner's Usc Ponod.

{b) Personal Charges which are not ascertainable as provided in Paragraph 6.7(a)
above shall be payable within thirty (30) days after receipt of a statcment therefor.

Personal charges shall include amounts debited against a Yacalive Plan Owner's intercat in the
General Fund Account pursuant to the provisions of Scction 6.8 below.

68 General Fund. Upon acquisition of a Vacation Plan_cach Vacation Plan Qwner shall
bo required 1o pay an amaunt anual in TWQO HUUNDRED DOLLARS ($200.00), which amount
shall be rctained by the Clo the General Fund Account and uscd to pay any cxpenscs (other
than capital expenditures) which may arise in conncction with the operation of the Club and
Vacation Plan opcration and for which the Basic Asscssments and any Special Asscssments prove
to he inadcquate. The Basic Asscssment shail include an amouni sufficient to maintain the
balance in sad General Fund Account at an amount equa! to TWO HUNDRED DOLLARS
($200.00) (or such greater sum_which the Club shall from time to time determine} multiplicd by
the pumber of Vacation Plans then in existence. The Club may debit the interest of a Vacation
Plan Owner in thc General Fund Account in an amount cqual to any Asscssments or other
amounts due from caid Vacstion Plan Owner and which are then delinguent. and thercupon
withdraw from the General Fund Account an amouni cqual to such debit and apply the same in
pavment of such Assessment or any other sum hereundcr. The amount so debited shall constitute
a Personnal Charge payable by such Vacation Plan Owner upon demand.
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Pann 7 .— Epforcement of Restricions

71 [In General The Club shall have full power and authonty to cnforce comphiance with
this Dcclaration, the By-laws, and the Club Rules in any manner provided by law or in cquity,
including without limitation the right to enfarce the Deelaration, the By-laws, and the Club Rules
by bringing an action for damages, an action te cajoin the violation or specifically enforce the
provisions of this Declaration, the By-laws, and Ciub Rules, to enforce the licns provided for in
this Declaration and anv statutory lien provided by law, including the forcelosure of any such lien
and the sppointment of a recciver for Vacation Plan Owner and the right to take possession of
the Vacation Plan of any Vacation Plan Qwner in the manner provided for by faw. In the cvent
the Club shall employ an antomey to enforce the provisions of this Declaration, the By-laws, and
thc Chub Rulcs sgainst any Vacation Plan Owncr, the prevailing party ¢hall be entiticd to
reasonable attomeys' fees and costs in addition 1o any other amounts due as provided for in this
Dcclaraion.  All sums payable under this Dieclaration by a Vacation Plan Owner shall bear
interest at ten percent (10%) per annum from the duc date, or if advanced or incurred by the Club,
or any other Vacation Plan Owner pursuant to authorization conlained in this Declaration, within
ten (10) days after repsyment is requested. Al enforcement powers of the Club shall be
cumulative.

72 Cerain Specific Enforcement Powers. In amplification of and not in limitation of
the gcneral powers specified in Scction 7.1 above, the Club shall have the following rights and
powWCrs:

{a) Suspension of Privileges. If any Vacation Plan Qwner shall be 1n breach of this
Decclaration, the By -taws, or the Club Rules, including but not limited to the failure of
such Vacatiop Plan Qwner lo pay any Assessmont on or before the duc date thereof,
subject to the limitations hercinofter in the Paragraph 7.2¢a) set forth, the club may
suspend the Vacation Plan Owner's nght to reserve the use of and his or her right to
occupy a Vacation Plan Unit during his or hor Use Poriod and the right of such Vacation
Plan Owner to participate in any vote or other determination provided for in this
Declaration. If in the case of Vacation Plan Owner. such suspcnsion of privileges 1s
bascd vn any acl or omicsion other than the failure of a Vacation Plan Owner (o pay
Assessments or any cother amounts due under this Declaration when duc, no such
suspension shall be made oxcept after a mecting of the Board at which a quorum of the
Board is present, duly called and held for such purpose in the same manner as provided
in the By-laws for the noticing, calling, and holing of a special meeting of the Board.
Written noticc of such meeting shall be given to the Vacation Mlan Ownor whoee
privileges are being sought to be suspended at Jeast ten (10) days prior to the holding of
such meeting. Such Vacation Plan Owhner shall be entitled to appear at sach meeting and
present his or her case as to why his or her privileges should not be suspended. The
docision as to whether such priviloges should be suspended shall be made by a majority
of the members of the Board present at such meeting.

(b) Enforcement by Lien. The Club shall have a secured lien, in the nalure of a
Mortzage with private power of sale on each Vacation Plan as socurity for the prompt and
faithful performance by cach Vacation Plan Owners obligations undex this Deelaration,
the By-laws, and the Club Rules and the peyment of costs of enforccment and rcasonable
attorneys' fces: provided, however, that as against any transfcree, Mortgagee, or
beneficiary of a Vacation Plan Qwner's interest (other than Declarant) acquiring all or any
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interest in such Vacation Plan Owner's intercst by deed or Mortgage given by such
Vacation Plan Owner (other then Declarant) for valuable consideration and accepted by
the transforee, Morlgagee, or beneficiary without notice of default in the payment or
performance secured, no such lien shali be cffccuve 0 svoww past-duc payment or
performance in defauit at the time of recording such deed or Mortgage, except to the
extent that notice of default in the payment or performance has been given at the time of
recording such decd or Mortgage by the prior recording of a notice of lien filed within
the immediately preceding twentyv-four {24) calendar months in the Burcau, which notice
of lien describes the Vacation Plan affected and scts forth the namc of the record
Vacation Plan Owner thercof and recites that the particular payment or performance is or
may be in default. The Purchaser at any foreclosurc sale shall abtain title subject to the
provision of this Declaration, The Club may bid at the foreclosure sale and may hold,
Ilease, mortgage, or convey any Vacation Plan acquired ai such sabu. The [iling of this
Declaration is and shail be decmed to be notice of said sccured licn (o each and every
person who may have or acquire ny inlerest in or to any Vacation Plan Unit or Vacation
Plan thercin. Said secured lien may be fareclosed by the Club by its Beard, in any lawful
manner and the delinquent Vacatisn Plan Owner's Vacation Plan may be sold at public
or private salc; provided, that the Club shall first give notice to the defaulting Vacation
Plan Owner of the occurrence of any default (with a copy to the Morngagee of such
Vacation Plan Owner if such Morigagee has requested a copy and fumished its name and
address to the Club} stating the date of the delinguency the amount of the delinguency,
and making demand for payment thereof, and if such delinquency is ool paid widiu teu
{10} days afier delivery of such notice, then the Club shall also execute and file in the
Bureau a claim of lien and notice of intent to foreclosc against the Vacation Plan of such
declinquent Vacation Plan Owner, which c¢laims of lien shall contain (i) a designation of
the Vacation Plan and the Vacation Plan Unit against which the claim and notice in made,
(i) the amount claimed to be due and owing (after the allowance of any proper offsct)j.
(iii) that the claim and noticc is made by the Club pursuant to the terms of this
Declaration and the attached By-laws, and (iv) that a lien is claimed and will be
forcclased against such Vacation Plan in an amount equal to the net amount of the staled
delinquency plus any accrued inicrest and o costs of cnforcement, including attornoy s
fces. if any. Such claim and notice shall be signed and acknowledged by the Club or the
Managing Agent (on behalf of the Club) and shall be dated as of the date of cxccution,
Each dcfault shall constitule a separatc basis for a claim and notice of lien, but 8 single
slaim and notice may be filed with respeet ta more than one (1) default.  Upon
foreclosure of said sccured lien pursuant to this Paragraph 7.2(b), all Assessments still
unpaid shall remain the obligation of and shal! be payable by the Vacation Plan Owner
forecloscd upon, but if such sum should prove uncollectible, then it shall be decmed to
be a Basic Expense.

73  Subordinatjon to Cenain Mongages. The licn provided for in this Declaration shall
be prior to all encumbrances made by a Vacation Plan Owner or imposed by legal process upon
anv Vacation Plan except taxes. bonds, assessments, and other levies, which by law, arc prior
thereto, whether the claim of lien ie recarded prior or subsequent to anv such encumbrances.
except that the lien provided for in this Declaration shail be subordinate to the lien of (a) any first
Mortgage in faver of any Mongagee, including Declarant or any affiliste of Declarant. and (b}
any second Mortgage in favor of Declarant. providing such first or second Mortgage is made in
good faith for vafue and filed in the Bureau prior to the recordation of a claim of lien under this
Declaration. The sale or transfer of any Vacation Plan shall not defeat or affect the lien provided
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for in this Dcclaration; provided, however, that the cale or transfor of any Vacation Plan which
is subject 10 a first Muntgage w1 second Morigags in favor of Declarant pursuant to a foreclosure
under such first or sccond Morgage or any procceding in lieu of foreclosure thereof shall
extinguish the licn provided for in this Declaration as to payments which became due prior to
such sale or transfer. No such sale or transfer shall rclieve such Vacation Plan or the Vacalion
Plan Owner thereof from liability for any Assessments thercafter pecoming due or from the lien
thercof.

Pant 8 — Anpesation and De-annexation

$.1 Annexalicn. Declarant may anncx one (1) or more Units 1o this Declaration, without
the consent of any Vacation Plan Owner at any lime within five {(5) years after the filing of this
Declaration in the Bureaw. Upon such annexationt and at all times thcreafier, this Declaration shall
govern the ownership., use, and transfer of such Unit, if and only when such Unit shall have
become a Vacation Plan Usit. Any monetary cncumbrances or liens existing on the dare of
annexalion shall bc subordinste to this Declaration and the hen rights conferred by this
Declaration.

82 Anncrotion Procedurc. The Annexation of any ITnit to the scheme of this
Declaration shall be cficcted by the filing of a Supplemental Declaration in the Bureau which
shall contain the following:

(a) A legal description of the annexcd Unit(s) and the names and addrcsscs of the
record owner or owners thereof: and

(b) A statement submitting the annexcd Unit(s) to this Declaration, which
Declaration shall be referred to by title and Bureau recording identification information.

83 De-annexation. In the cvent Declarant shall desire that any Unit which is not then
a Vacation Plan Unit be deleted from this Declaration, Declarant may file in the Burcau a
document cotitled "Terminalion of Vacation Plan Status.” duly exccuted and acknowlcdged.
stating that said Unit is no longer to subject to the provisions of this Declaration.

Part 9 — Damasge or Destruction

2.1 Master Declaration Controlzs. The provisiong of the Master Declaration shall ¢control
as to atl matiers provided therein relating to damage or destruction to a Unit or the Common
Elements.

5.2 Damage or Desiuciion 10 Common Fumishings. In the cvent of any damage or

destruction to the Common Fumishings other than by ordinary wear and tear, the Club shall
forthwith cause such damage to be repaired and shal use aay available insurance proceeds for
such purpose. If the damage is not covered by insurance, of if the available insurancc procoeds
ar insufficient, the Club shall levy a Special Assossment ratably against all Vacation Plan Owncers
for the amount required 1o meet the cost of such ropair or restorations, as pravided in Section 6.6
abovec. In the event the damage or destruction was caused by the intentional or negligent act or
omission of a Vacation Plan Owner (whether ar not the Vacation Plan Qwner of the damaged er
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destroyed Vacation Plan Unit), his or her family, guests, invilees, of persons occupying through
an exchange program, the cost of such repair or the amount of such deficiency shall be a Porsonal
Charge and paid by such Vacation Plan Owner as provided in Scction 6.7 above.

93 Excess Insurance Procceds. And excess insurance pracceds over the cost of rcpair
or restoration of the Commeon Furnishings shall be the property of the Club.

Part 10 — Miscellaneons Provision
10.1 Amendment_of Deglaration or By-lyws. This Declaration and/er the By-laws mayv

be amended as {ollows:

(a) For five (5) vears [rom the Starting Date, by Declarant—provided, however,
that Declarant maw only make nccessary, fair and reasonable amcndments and may not
make any amendments causing increased burdens upon any Vacaton Plan Owner,
Purchascr or any Vacation Plan existing as of the effective date of any such amendment.
The Declaration under this provision may not be amended in any way to matcrially alter
any Vacstion Plan Owner's or Purchaser's rights under the Declaration or By-Lows.

(b} By a Majority ol Volung Owners.

Except as sct forth above. any amendment shall be binding upon every Vacation Plan Owner and
every Vacation Plan whether the burdens thercon are increased or decreased. Any amendment
autharized hy this Declaration shall be cvidenced by an instrument in writing signed and
acknowledged by Declarant (if the amendment is madc pursuant to Paragraph 10.1(a) above) or
by any two (2) officers of the Club, which amendment shall be effective upon filing in the
Bureau..’Any such amendment may not decrease any owner's nighls cxcept ratably to all owners.

10.2  Jgmunatvion. Unicss duty modified or extended. this Declaration shall rewain in
efTccl during the same period as the Master Declaration.

10.3 Notiges. Notices provided for in this Declaration shall be in wniting and shall be
deemed sufficiently given when delivered personally or minety-six (96) hours after depositing the
United Stales mail, posiage prepaid, addressed (o a Vacation Plan Owner at the last address such
Vacation Plan Owner designates to the Club for delivery of notices. or in the event of no such
designation, at such Vacation Plan Owner's Jasl known address. Notices to the Club shall be
addressed to the address designated by the Club by written notice to Vacation Plan Owners or by
recordation ol a notice of change of such address. MNoticés 10 the Managing Agent shall be
addressed 1o the address designated by the Managing Agent by writlen notice to Vacation Flan
Qwners or by recordation of a Notice of such change of address.

104 Nolificatinn of Sple of Vacation Plan  No iater than ten (10) business dayvs aficr the
sale or transfer of any Vacation Plan undcr circumsiances whereby the transferce becomes the
Owner thereof, including a conveyance of a Vendee's intercst by agreement of sate, the transferor
shall notify the Club in writing of such sale or transfer. Such notice shall set forth: (a) the name
and address of the transferce and transferor; (b) the Vacation Plan Unit in which the Vaecation
Plan 15 being purchased; and (c) the datc of sale. Unless and unuil such notice is given, the Club
shall not be required to recognizc the transferce for any purpose, and any action taken by the
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wansferor as o Yacation Plan Owner may be recognized by the Club. Prios to receipt of any such
nolification by the Club, any and all communications required or permitted 1o be given by the
Club shali be deemed duly given and made (o the transferor and transferee if duly and timely
made and given to such transforor.

105  Scverability and the Rule agamst Ferpeluitics. If any prosision of this Deolaratian,
or any scction, sentence, clause, phrase, or word or the application thereof in any circumstances,
shall beheld invalid, the validiiy of the remainder of this Declaration and of the application of
such provision, scntence, clause, phrase or word and any other circumstances shall not be affected
thereby. If any provision of this Declaration would violate the Rule agmnst Perpetuities or any
other limitation on the duration of the provisions contained in this Declaration imposed by law,
then such provisions shall be deemed to rem ain in cffect only for the maximum permissible period
permiticd by 1aw or until twenty-onc ¢{21) years after the death of the last survivor of thc now

fiving descendants of Senator Edward M. Kcnnedy of Massachusctts and presidemt Bill Clinton,
whichever is later.

10.6 Successors. The provisions of \his Declaration shall be binding upon all partics
having oOr acquiring any Vacution Plan or anv right, title or interest therein and shall be for the
pencfit of each Vacation Plan Owner and his heire, cuccessart and assigns. Each Vacation Plun
Owner (including Declarant) shall be fully dischargcd and relicved of liability on the covenants
hercin insofar as such covenants relate 1o sach Vacation Plan upon ceusing to own such Vacation
Plan and paying all sums and performing atl obligmions under this Declaration insofar as the same
relate to cach Vacation Plan up to the time his ownership is terminated.

107 Violatipn Decmed Nuisance. Every oct or omission whereby any provision of this
Dcclaration, the By-laws or the Club Rules is violated in whole or in part is herchy declared and
decrued to be a nuisance and may be enjoincd ar abated whether or not the rclief sought is for
negative or affirmative action, by Decclarant, the Club or sny Vacation Plan Owner.

10.8 Interpretation. Thc captions of the Parts, Scctions and Paragraphs of this Dcclaration
arc for convenience only and shall not bc considered to expand, modify or aid in the
intompretation, construction or meaning of this Declaration. As uscd n this Decclaration, the
singular shatl include the plural and the masculine shall include the fcmininu and neuter, and vieo
versa.

10.9 No Waiver. The failurc to enforce any provision of this Declaration shall not
constitute a waiver thercef or of the right to enforce such pravision thereafter

10.10 Servicc of Proccss Process may be served upon the Club dircctly or upon the
Managing Agont.

N WITNESS WHEREOF, Developer has exccuted this Ucclaration on ui as of the
date first sct forth above.

CONSOLIDATED MAUL INC.
'
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STATE OF HAWAI

- ' )
m&m ) ss.

CHEY-AND COUNTY OF HONOLUEY )

et )
On this '~ doy of )L\ ¥ {. . 1994, before me personally appeared Michacl
Kapian, 10 me personally huowa, who. boing by me duly sworn or affirmed, did say that such
person ecxccuted the foregoing instrument as the free act and decd of such persaon, and if
applicable in the capacity shown, having been duly authorized to cxecute such instrument in such

capacity.
of Helvaii

('Nntaxy Public, Stalc pf y

My commission expires: /< [_‘Z,jztv’ 7
L5
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